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the mortgagee could not in this case be presumed to have
acquiesced in the erection and removal of the fixtures, as
any such implied acquiescence was displaced by the
express covenant not to remove.
In the case of In re Samuel Allen & Sons, Limited (p),
the company obtained under a hire-purchase agreement
certain machinery from a firm called Lee & Hunt, and
it was erected in such a way as to be a fixture on the
company's premises. In default of payment of any
instalment, Lee & Hunt were entitled to enter and
remove the machinery. Subsequently, the company
deposited the deeds relating to the premises with its
bank to secure a current account, and the bank took
without knowledge of the hire-purchase agreement. The
company defaulted in its payment of instalments and a
winding up order was made against it.
It was held that Lee & Hunt were entitled to the
proceeds of the sale of the machinery (which had been
sold by the official receiver by arrangement), and not the
bank, as the latter being merely an equitable mortgagee
and Lee & Hunt having an equitable interest in the land
by their hire-purchase agreement relating to the machinery
affixed thereto, the latter, being earlier in point of time,
had priority over the interest of the bank.
This case was followed and apparently even extended in
the case of In re Morrison, Jones & Taylor, Limited (q),
where the equitable mortgagees, certain debenture holders
who had no notice of the hire-purchase agreement, had
actually appointed a .receiver and manager who had
entered into possession of the property; it was decided,
nevertheless, that the owners of the machinery were
entitled to enter on the premises and remove it. The
agreement appears to have been what has been described
as a Lee v. Butler agreement, i.e., it was an agreement to
buy by instalments, the property not to pass until the
(p) [1907] 1 Ch. 575 ;  35 Digest 450, 7977.
(q) [1914] 1 Ch. 50 ; 35 Digest 450, 7P7J, and see Earner v. London
City and Midland Bank, Limited (1918), 118 L.T. 571 ; 10 Digest 756,
4726.

